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EN BANC.
WALLER, PRESIDING JUSTICE, FOR THE COURT:
1. Treating Deborah Gayle Thornton West's Mation for Clarification as aMotion for
Rehearing, the Mation for Rehearing is granted. The prior opinion is withdrawn, and this
opinion is subgtituted therefor.
12. This family law case concerns a property settlement agreement between former spouses

Charles Timothy West (Tim) and Deborah Gayle Thornton West (Debbie). Over five years



after the court approved the property settlement agreement and the parties had abided by its
terms, Tim stopped complying with the agreement. Debbie brought a contempt action against
Tim, and after a bench trid the chancellor court voided certain provisons of the agreement,
ordering that the parties resubmit the dimony issue to the court.  Debbie sought an
interlocutory apped which this Court granted.
FACTS

13. Tim and Debbie were married on Juy 28, 1979. They had three children during therr
mariage. Tim and Debbie divorced in November 1994 after filing a Joint Complaint for
Divorce that incorporated a property sttlement agreement. Over five years after the divorce,
Tim stopped paying what was due pursuant to the property settlement agreement. Debbie then
filed a contempt proceeding. Tim argued that the adimony and divison of maritd assets

provisions in the property settlement agreement were ambiguous.t

! The provisons which Tim gdates are ambiguous are, in pertinent

part, asfollows:

ARTICLE II. It is the intention of the Husband and the Wife to benefit and
share equdly the employment and business income of Husband without regard
to the maritd datus of the parties to each other or to a third party. Husband
dhdl pay to Wife bi-weekly periodic payments of One-hdf of husband's income,
which a present is $1,458.54 . . . beginning May 1, 1994, and one-hdf of net
monthly Director's fee which is $500.00, and continuing until the earliest to
occur of the death of ether or if the parties should divorce then this support
would become fixed, lump sum ingalment adimony based upon the present
amount together with one-haf of increases, payable untl Wifes seventh [dc]
(70) birthday, which payments will not be terminated, reduced or otherwise
affected by the remariage of ether party but will terminate upon the death of
the Wife, if prior to age seventy (70). The bi-weekly payments shdl increase
or decrease annudly in accordance with the Husband's total sdary to provide for
bi-weekly payments equa to one-hdf (Y2 of Husband's monthly sdary from
West Qudity Food Service, Inc. or subdtituted busnessemployer. For purposes
of this agreement, Husband's "monthly sday" shdl be defined as the gross
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14. In the middle of the trid, the chancellor wrote to counsd informing them of hisinitid
thoughts on the case. He stated:

1 The Property Settlement Agreement in this case can only be described
as "[d [i]nvitation to [l]itigation.” It is ambiguous and contradicts itself
in certain respects.

2. Mrs. West's clam that she is entitled to dimony based upon K-1 filings
where no actua cash didribution was received by Mr. West is ludicrous
and will not be sustained by the Court.

3. As to divison of "maritd assts" the [dgreement fals to define what
they are. The term "marita assats' is now clearly defined by Ferguson
and Hemdley and their progeny. Prior to those cases, Mississippi was a
"title sate."

4. Asuming that Mrs. West became vested with an equitable interestin
50% of Mr. West's ownership of stock or other interest in the family

taxable sdary or wages paid to husband from West Qudity Food Service, Inc.,
or subdtituted businessemployer, less amounts withhed from such sday or
wages for payment of premiums on insurance covering the minor children of the

parties. . . .

ARTICLE Il (H). Husband agrees and hereby acknowledges that Wife
is entitled to and shdl be vested with one-hdf (¥2) of dl exiging maritad assets,
induding, but not limited to, stocks, limited partnerships and business assets.
Both parties dso acknowledge, however, the existing contractua restrictions on
the mgor busness assets of Husband which presently prevent immediate
transfer. Husband agrees to promptly transfer one-half (32) of those assets as
and when they become redricted; or if they are sold, conveyed, transferred,
surrendered, exchanged, or otherwise disposed of by Husband, then Husband
will immediatdy pay onehdf (¥2) of the proceeds, remunerations or other
consderations to Wife.

Husband acknowledges, and it is the intention of both parties, to make a
present trandfer to Wife of one-haf (Y2 vested equitable ownership interest in
sad properties as a divison of maritd assets, while married, and this Agreement
conditutes an exiding equitable lien to Wife of one-hdf (%2) of sad properties.



busness as a maitd asset, | question whether she could clam

entittement to a sum greater than the vaue of those interests as of the

date of the agreement. Any enhanced vaue &fter the date of that

agreement would not condtitute a"marital asset."

5. Although the dimony provison of the agreement mentions business

income, it goes on to specify sdary or wages, bonus and director fees as

the gedific items to be incduded. As a general rule of contract

condruction, specific language controls and limits genera  language

within a contract.

6. Although the Court has not yet seen the specific redrictions on transfer

of Mr. West's stock in the family business, the Court is very familiar

with those type redrictions. And if those redtrictions are as broad as

some | have prepared as a lawyer, Mrs. West will never redize anything

out of that stock ownership unless those businesses are sold by consent

of dl the stockholders.
5. After a trid on the controversd provisons, the chancery court entered itsjudgment,
findng certain provisons of the agreement were conflicting and confusing, that it was unable
to resolve the differences, that there was no meeting of the minds between the Wests as to the
dimony provison of the agreement, and that, in the absence of an agreement between the
parties, the issue should be presented anew to the court.
T6. Tim filed a Motion for Amendment to Judgment, to Make Additional Findings, and/or
for a New Trid on Cetan Issues. Debbie then filed a Motion for Entry of Findings and
Conclusions, to Alter or Amend Judgment or, Alternatively, for a New Trid. Debbie then filed
a Motion for Cetification Pursuant to M.R.C.P. 54(b), Alterndivedy, for Leave to File an
Interlocutory Appea Pursuant to M.R.A.P. 5. The chancery court issued an interlocutory order
denying Debbies Motion for Rule 54(b) Cetification, her Motion for Interlocutory Apped,
and Tim's Motion for a New Trid. The trid court dso stated in its interlocutory order that the

provisons in question were "unconscionable, condtitute[d] illegd escalation clauses, [werg]



incgpable of understanding, and [were] unenforcesble due to the confusing, ambiguous, and
contradictory language contained therein.”
17. We granted Debbie's petition for pemisson to apped from the interlocutory order.
SeM.RAP.S

STANDARD OF REVIEW
118. Our standard of review for dl appeds involving domedic relations mattersislimited.
We will not disturb the findings of a chancdlor unless the chancellor was "manifestly wrong,
clearly erroneous, or an erroneous legal standard was applied.” Perkins v. Perkins, 787 So.
2d 1256, 1260 (Miss. 2001).

DISCUSSION

T9. Debbie raises 9x issues in her gpped. First, whether the trid court erred in voiding the
dimony and divison of maitd assets provisons of the property settlement agreement.?
Second, whether the trid court erred in faling to determine that $411,000 in corporate loans
made to Tim were digributions to which Debbie was entitled under the property settlement
agreement.  Third, whether the trid court ered in faling to determine that Tim breached his
obligatior to Debbie under ther pre-divorce death benefit agreement. Fourth, whether Debbie
is entitled to attorneys fees for the contempt action and subsequent appedal.  Fifth, whether the

trid court lacked jurisdiction to determine adimony and divison of marital asssts anew in the

’Debbie raises the related issues of whether the trial court erred in concluding that the
dimony and divison of maitd property assets provisons of the property settlement
agreement are ambiguous, unconscionable, and contain illegd escdation clauses. These issues
are subsumed into the generd issue of whether the trid court erred in voiding the adimony and
divison of marita assets provison of the property settlement agreement.
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absence of the parties voluntary written consent.  And sixth, whether the trid court erred in
granting Tim's motion to quash Debbi€'s subpoenas of West Qudity documents.

l. Validity of the Property Settlement Agreement

A. Does Rule 60 Apply?
110. Missssppi Rue of Civil Procedure 60(b) alows relief "[o]n motion and upon such
terms as are jus” from a judgment or order in a limited number of circumstances including any
"reason judifying relief from the judgment” M.R.C.P. 60(b)(6) (emphass added). Debbie
argues that Rule 60 does not dlow Tim to chalenge the chancery court's judgment over five
years after it was entered. However, Tim's Counterclam for Relief was merely a response to
Debbie's contempt action, not a motion for relief from a judgment or order, and we therefore
find that Rule 60 iswhally ingpplicable to this case.

B. Ambiguity
11. Both parties make numerous arguments about whether the agreement isambiguous.
Debbie argues that the parties smply agreed to equaly divide Tim's business and employment
income so that both parties would receive the same amnuad net income. Tim agues the
property settlement agreement provisons are ambiguous and offers as an example the
provison that, upon the divorce of the parties, the periodic dimony will change to lump sum
ingalment dimony; yet the amount of the lump sum is not specified.
112. "[Slettlement agreements entered into by divorcing spouses and judicialy approved
under our Irreconcilable Differences Divorce Act become a part of the decree and enforcesble

as such as though entered by the court fallowing contested proceedings.” Bell v. Bell, 572 So.

2d 841, 844 (Miss. 1990) (citatior omitted). When the Irreconcilable Differences Divorce



Act has been complied with, the custody, support, aimony, and property settlement agreement
becomes a part of the find decree for dl intents and purposes. Switzer v. Switzer, 460 So. 2d
843, 845 (Miss. 1984). If the agreement is sufficient to comply with the dStatute, that is
enough to render it a part of the find decree of divorce as if the decree had been rendered by
the chancery court following a contested divorce proceeding. |d. at 846.

113.  “[PJroperty settlement agreements are contractual obligations” In re Estate of Hodges,

807 So. 2d 438, 442 (Miss. 2002). The provisons of a property settlement agreement
executed prior to the dissolution of mariage mugt be interpreted by courts as any other

contract. Id. a 445. In East v. East, 493 So. 2d 927, 931-32 (Miss. 1986), we held “[a] true
and genuine property satlement agreement is no different from any other contract, and the
mere fact that it is between a divorcing husband and wife, and incorporated in a divorce decree,
does not change its character.”

14. We have ddinegted a three-tiered process for contract interpretation. Pursue Energy
Corp. v. Perkins, 558 So. 2d 349, 351 (Miss. 1990). First, we look to the "four corners’ of
the agreement and review the actud language the parties used in ther agreement. 1d. at 352.

When the language of the contract is clear or unambiguous, we must effectuate the parties

intent. Id. However, if the language of the contract is not so clear, we will, if possble,
"hamonize the provisions in accord with the parties apparent intent.” 1d. Next, if the parties
intent remans uncertain, we may discretionarily employ canons of contract condruction.  1d.

a 352-53 (dting numerous cases ddinedting vaious canons of contract construction



employed in Missssppi). Findly, we may dso condder parol or extringc evidence if
necessary. |d. at 353.

115. The three-tiered approach is not a "rigid 'step-by-step’ process.” 1d. a 351 n.6. "Indeed,
overlgpping of steps is not inconceivable” 1d. We further note that, when examining the

contractua provisons of property settlement agreements, specid deference is afforded such
agreements. Aswe have gated:
In property and financdd matters between the divorcing spouses themsdves,
there is no quedion, that absent fraud or overreaching, the parties should be
dlowed broad laitude. When the parties have reached agreement and the
chancery court has approved it, we ought to enforce it and teke a dim view of
efforts to modify it, as we ordinaily do when persons seek rdief from ther
improvident contracts.
Speed v. Speed, 757 So. 2d 221, 224-25 (Miss. 2000).
16. The dleged uncetainty in Tim and Debbi€s property settlement agreement can
primarily be dedt with by andyzing the agreement under the first and third tiers of Missssppi
contract congruction process. Fird, in looking at the "four corners' of the agreement, we note
that the general purpose of the agreement was for Tim to provide one-hdf of his various forms
of income to Debbie, regardiess of their marita status to each other or to a third party. As to
maritd property, the agreement dates that Debbie is entitted to one-hdf of dl exiding marita
assets, induding, but not limited to, stocks, limited partnerships, and business assets.  This
provision clearly manifests an intent that Tim and Debbie equaly share al maritd assets.
Other provisons of the property settlement agreement equitably divide the parties respective

entittements to the maritd dwdling, husband’'s resdence, automobiles, household furnishings,

and personal effects.



17. The only remaning assets within the parties definition of marital assets are Tim's
interests in various West family businesses. During the course of the marriage and a the time
of divorce, Tim owned stock interests in West Qudity Food Services, Inc. and Coastal Express,
Inc. He dso hdd limited partnership interests in West Leasing Company, West Brothers
Leasng Company, and West Family Leasng Company. Pursuant to the terms of the property
stlement agreement, Debbie is entitted to equaly share these assets, and she is authorized
to review financid information (induding any corporate documents reaing to digribution or
sday) which would postively or negdively affect her agreed entittement to his various forms
of income.

118. But even if, as Tim argues, certain portions of the property settlement agreement are
ambiguous, andyds under the third tier of the Mississppi contract congtruction process dlays
amog dl quedions about the dleged uncertainty in the contract. Nothing demondrates the
ovedl daity of Tim and Debbie's agreement more planly than the smple fact that they
managed to comply with the agreed property settlement agreement for over five years before
Tim decided he would no longer respect the agreement. However vague, unintelligible, and
contrary to his origind intent Tim may now try to cast the substantive provisons of the
property settlement agreement, the extrindc evidence of his compliance with the provisons
for nearly a decade eviscerates this argument of any credibility.

119. Reading the agreement as a whole and consdering the intertions of the parties, we find
that the Wests property settlement agreement is unambiguous inasmuch as it addresses the
marital property, Tim's income, and Debbie's access to financia information regarding Tim's

vaious forms of income. However, what remains unclear is whether the trial court ordered



an award of lump sum or periodic aimony. As noted above, Tim points out that one of the
provisons of the agreement states that, upon the divorce of the parties, the periodic dimony
will change to lump sum ingdlment dimony; yet the amount of the lump sum was not
gpecified. Instead, the trid court ordered Tim to pay Debbie adimony that, rather than awarding
a fixed amount, gave Debbie a percentage based upon Tim's income at the time of the payment.
920. In Missssppi there are four types of dimony: periodic, lump sum, rehabilitative, and
rembursement.  Guy v. Guy, 736 So. 2d 1042, 1046 (Miss. 1999). We mud look to the
substance, rather than the labd, to determine whether dimony is periodic or lump sum.
Hubbard v. Hubbard, 656 So. 2d 124, 129 (Miss. 1995).

721. Periodic dimony is monthly aimony awarded on the bass of need. Seegenerally
Cunningham v. Lanier, 589 So. 2d 133, 136-37 (Miss. 1991). As a generd rule, periodic
dimony has no fixed terminaion date; ingtead, it automdicdly terminates at the death of the
obligor or the remariage of the obligee. Eadt, 493 So. 2d at 931. Periodic dimony may be
modified or even terminated subsequent to the decree awarding dimony in the event of a
materid change of circumstances. Taylor v. Taylor, 392 So. 2d 1145, 1147 (Miss. 1981).
However, we have previoudy dated that “[w]here a party is unable to comply with a divorce
decree, he should with reasonable promptitude, make the fact known to the court by proper
petition and have the decree modified or suspended, and not wat unil he has been cited for
contempt.” Brown v. Gillespie, 465 So. 2nd 1046, 1048 (Miss. 1985). Failure to petition the
court requires, in response to the citation for contempt, that the party make out a clear case

of indblity. 1d. (dting Redding v. Redding, 167 Miss. 780, 150 So. 776 (1933)). The

10



dimony only vests when payment becomes due. Brand v. Brand, 482 So. 2d 236, 237-38
(Miss. 1986).
722. Lump sum is a fixed and irrevocable amount, used either as aimony or as a part of
property divison. Wray v. Wray, 394 So. 2d 1341, 1345 (Miss. 1981); Smith v. Little, 834
So. 2d 54, 57-58 (Miss. Ct. App. 2002). It may be payable in a single lump sum or in fixed
periodic inddlments and is a find settlement between husband and wife.  Creekmore v.
Creekmore, 651 So. 2d 513, 518 (Miss. 1995). A specific period of time for which payments
are to run and a fixed sum of money are two characteristics of lump sum aimony. Id. Even
though a gtuatior in whick payments of lump sum dimony "may give sad payments a
superficid amilarity to payments of periodic dimony, . . . sad fact does not change the vested,
non-modifiable nature thereof.” McDonald v. McDonald, 683 So. 2d 929, 931 (Miss. 1996).
Unless it is clear from the record what sort of aimony award is given, we must congtrue the
dimony as being periodic and not lump sum. In re Estate of Hodges, 807 So. 2d at 442;
Hubbard v. Hubbard, 656 So. 2d 124, 130 (Miss. 1995); Sharplin v. Sharplin, 465 So. 2d
1072, 1073 (Miss. 1985).
923. As Tim points out, the trid court's origind order refers to the award as lump sumin
name, but then appears to describe a periodic dimony avard. Whether the award is lump sum
or periodic is of utmost importance in the indant action, because it determines which legd
standard agpplies. That is, knowing which type of aimony has been given indicates that either
(1) Tim's conduct was possbly excusable in the case of periodic adimony if he can prove there

was a maerial change in circumgances which dealy resulted in an inddlity to pay; or (2)
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Tim's refusd to pay was pogtively inexcusable in the case of a lump sum award, because the
agreement then conditutes an irrevocable, vested interest to which Debbie was entitled,
regardless of any change in circumstances. In light of the fact that the origind order and the
record do not daify what type of award the trial court gave, we must resolve this ambiguity
by deeming the dimony award as periodic.

724. Tim and Debbie entered into a court-approved contract regarding the disposition of their
marital property, and they peacesbly abided by it for over five years. The language of the
property sdtlement agreement, intent of the agreement, and parol evidence of the parties
conduct demonsrate that the language of the contract is unambiguous in regard to the
provisons covering the maritd property, Tim's income, and Debbi€s access to financid
information regarding Tim's vaious foms of income. In regad to the provisons which
confuse the issue of what type of dimony award Debbie was actudly given, we find the
chancdlor was correct inasmuch as he found those provisons to be ambiguous, but incorrect
in whally eviscerating the dimony and divison of maita assets provisons. That limited part
of the property settlement agreement which is unclear we resolve with the application of case
law which deems the award periodic dimony.®

C. Unconscionability
9125. The chancdlor concluded that the provisons in question were unconscionable but

stated no reasons for this conduson. Tim's dlegations of unconscionability are principaly

3In accord with this holding and our case law regarding periodic dimony, the chancellor
must now determine whether Tim's refusal to comply with the agreement was excusable due
to a materia change in circumstances. Taylor v. Taylor, 392 So. 2d 1145, 1147 (Miss. 1981).

12



based on his asgument that, despite the fact that he agreed to give Debbie 50% of his diverse
forms of income, the redity is that as a result of tax consequences, he is shouldering more
than his share of the pecuniary burden under the agreement.
726. A contract may be ether procedurdly or substantively unconscionable. Procedura
unconscionability goes to the formation of the contract. East Ford, Inc. v. Taylor, 826 So.
2d 709, 714 (Miss. 2002). Substantive unconscionability occurs when the terms of the
agreement are S0 one-sded that no one in his right mind would agree to its teems.  In re
Johnson, 351 So. 2d 1339, 1341 (Miss. 1977).
727. Tim makes no concrete alegations that he was midead in the formation of the
agreement.  Furthermore, Tim's generd dlegatiions of procedurd unconscionability are not
convindng to us dnce he is a sophigticated businessperson who was represented by counsel
a the time he dgned the agreement. Subgantively, the terms of the property settlement
agreement are less than desirable, but we cannot say that no spouse in his or her right mind
would agree to what is, a& worst, a begrudging but generous offer on Tim's part to provide
dimony to Debbie dafter divorce The terms ae nether procedurdly nor substantively
unconscionable.

D. Escalation Clause
928. The chancdlor aso concluded that the perttinent provisons "congtitute[d] illegal
ecdation clauses” Though the chancdlor did not explan his concduson, we assume that his
quams regarded the provison that "bi-weekly payments shdl increase or decrease annudly in

accordance with the [hjusband's totd sdary . . . " Tim argues, as he did in regad to
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unconscionability, that he never intended the tax consequences of the property settlement
agreement to result in Debbie getting a better ded out of the agreement.
129. We have hdd that "escdation clauses should be included in property settlement
agreements.” Speed, 757 So. 2d a 225 (dting Wing v. Wing, 549 So. 2d 944 (Miss. 1989)).
Escdation clauses in property sHtlement agreements are enforceable absent fraud,
overreeching, or mistake, even though one party may, in the future, find that he or she entered
into the agreement imprudently. Speed, 757 So. 2d at 227.
130. The property settlement agreement appropriately contained an escalation clause,
protecting both Debbie and Tim in the case that Tim's sdary fluctuates during the prescribed
time for payment of dimory. Tim has presented no hard evidence of fraud, overreaching, or
miseke. He may have entered into the agreement improvidently, but even if he did so,
improvident decisons do not provide a bass with which to characterize an escdation clause
asbengillegd.
131. This agreement reflects a deliberate and thorough divison of the Wests marita assets.
It is largdy unambiguous, and the conflicting provisons which are ambiguous we resolve by
holding that the dimony award is periodic. The agreement is not unconscionable, and it does
not contain an illegd escaation clause. To find othewise circumvents the express language
of the agreement. The chancellor erred by faling to appropriately enforce the property
Settlement agreement.

. The $411,000.00 Loan, Death Benefit Agreement, and Attorneys Fees
132. Debbie agues tha ir eroneoudy finding the property settlement agreement

unenforceable, the chancelor consequently falled to address property settlement agreement-

14



rated issues induding whether, under the property settlement agreement, Debbie was entitled
to a portion of the $411,000.00 ir "loans' from West Qudity to Tim, whether Tim breached
his obligation to Debbie under a pre-divorce death benefit agreement, and whether Debbie was
entitled to attorneys fees on her contempt action and for fees she incurred on appedl.

133. In Missssppi, "an appellant is not entitled to raise a new issue on gpped, since todo
so prevents the trid court from having an opportunity to address the aleged error.” Crowe V.
Smith, 603 So. 2d 301, 305 (Miss. 1992). We decline to rule on issues the tria court has not
addressed and abgtain from any discusson regarding the death benefit agreement or attorneys
fees. However, we later discuss the issue of the $411,000.00 "loan" from West Qudity to Tim
in conjunction with our discusson of the chancedlor's grant of the Motion to Quash the
subpoenas duces tecum served by Debbie.

1. Jurisdiction

134. Debbie argues that the chancellor lacked jurisdiction to try the issues in question, either
intidly or anew, without the parties express written consent. She cites Missssppi Code
Annotated Section 93-5-2(3) for the propostion that, without her written consent, the trial
court had no right to interpret a property settlement agreement which it had aready approved.
Debbie misnterprets the consent requirement of the irreconcilable differences dsatute.  The
written consent reguirement addressed in the datute requires that a court have the written
consent in the original irreconcilable divorce action before deciding property rights between
the couple. Miss. Code Ann. 8 93-5-2(3) (Rev. 2003). Thisissue iswithout merit.

IV.  Findingsof Fact and Conclusions of Law
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135. Unless the evidence is overwhelming, it is reversible error for the trid court to refuse,
upon request by a party to the litigaion, to make specific findings of fact and separately Sate
the conclusions of law on which its decison is based. Lowery v. Lowery, 657 So. 2d 817, 819-
20 (Miss. 1995); see M.R.C.P. 52 (&) ("In dl actions tried upon the facts without a jury the
court may, and shdl upon the request of any party to the suit . . . find the facts specially and
state separately its condusons of law[.]"). Debbie argues that the chancery court abused its
discretion by faling to enter findings of fact and conclusors of law regarding its judgment and
subsequent order ater both she and Tim requested that it do so. However, our reversa of the
chancdlor's decison is dispodtive of this issue, diminding any need we may have otherwise
had to review his findings of fact and conclusons of law. We therefore decline to address this
issue.
V. Motion to Quash
136. Debbie argues that Tim violated the property settlement agreement in failing toinform

her of a West Quadity transaction resulting in a redization of positive income for Tim* In an

‘After gating the generd requirements for how Tim's income will be divided between
him and Debbie, the property settlement agreement provides that:
Wife shdl be kept currently informed of the business affairs of al corporations,
partnerships and other busnes interests in which Husband is currently
interested or involved as of the date of this Agreement for so long as Husband's
interest is mantaned, in whole or in part, including but not limited to corporate
minutes, equivaent partnership information, persona net worth Statements of
Husband; persona state and federal income tax returns . . . dl maor business
decisons and dl proposds to sdl or dispose of any interest in any such
busness or related venture. It shdl be deemed that Wife has been kept currently
informed if periodic information is provided by such corporations, partnerships
or other busnex interests of the Husband a least quarterly, unless
crcumstances dictate, and Wife requests, more frequent reporting of business
information.  However, Husband shdl not be obligated to provide information
whick would breach any fiduciary duty of the Husband to such corporations or
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itemized response to Debbie's request for financid information regarding Tim's assets, dated
September 13, 1996, Tim's attorney stated that his only corporate loan from West Quality was
for the purchase of a vehide However, a December 31, 1999 document mentioned a
$439,211.00 debt owed by Tim to West Qudity without specifying the source of liability.
Furthermore, in a West Quality Food Services schedule of notes receivable for officers and
employees, listed under Tim's name were $411,000.00-worth of loans going back to
December 16, 1994, a month after Tim and Debbie agreed to the property settlement
agreement.®
137. After unsuccessfully atempting to obtan financdd information regarding Tim's
involvement in the West Family business by way of routine discovery, Debbie issued
subpoenas duces tecum to the West family business entities regarding twenty-nine categories
and 17,000 pages of finandd information, including “"[elach loan made to and each loan
obtained from each stockholder.” The Wes entities filed a joint motion to quash Debbi€s
subpoenas and set hearing one week before trid. At the hearing before the trid judge, Debbi€'s
atorney atempted to mention the necessty of, among other pieces of information, the
documents regarding potentidly mideading "loans"” The following discussion ensued:

MR. PEMBERTON [Debbie's atorney]: We wat to know what Tim West

makes, and the reason that we need to know everything that's on there is to

ensure that certain entries that are made in the presentations given to us are

uniform throughout the accounting for dl of the shareholders. If he is receiving
[specid] treatment, Y our Honor.

partnerships which areimposed by state law or other rule of law.

*Debbie dleges that she did not receive this document unil "shortly before trial," but
nothing in the document indicates when she recaived it.
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THE COURT: Why don't you just ask them that question?.. . .
MR. PEMBERTON: We would prefer to see the source.

THE COURT: W, | understand you would prefer to see dl that. But you ask
that question fira before you file a subpoena asking for dl of this detaled
information. . .

1138.  Pemberton then told the court that everyone he had deposed, including Tim, had been
uncble to provide him with the information. As Pemberton attempted to explain the necessity

of the documents in regard to the loan, Tim's attorney interrupted to say:

MR. BECKER: Your Honor, might | remark that David [Childresg], the chief
financid officer of the companies, has been deposed for about a haf day. He
explaned how the payments were made, that they were al on an equal bass, et
cetera, insofar as what they did. . . . Weve given them dl the records, dl of his
income tax returns, everything else that he would be relying on, what the IRS
relies on, what these people are rdying on insofar as payments made to him,
benefits he received. They haveit dl.

MR. PEMBERTON: Tha is incorrect, Your Honor. Insofar as the
characterization of what he's -

THE COURT: Let me jud tell you right now, let me tell you right now. I've told
you what you're entitled to know from Mr. Becker's client. You can depose the
company's chief financid officer and get the information you want to get about
the sdary of Tim Wes, the dividends he makes, whether or not he has
transferred any interest in the shares of stock in the company on their books.
You can get dl that information by depostion. But insofar as this subpoena that
you have served on these companies, to me it's outrageous. |I'm going to quash
the subpoena.

MR. PEMBERTON: Were sying we cant determine his total income from
those income tax records, that we need to look at the books and determine what
perks were provided to the office.
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THE COURT: . . . [U]nless you can convince me that when they furnish that

information to you they're lying, then I'm not going to open that can of worms.
139.  With scant documentation available to prove the vdidity of Debbie's argument regarding
Tim's finandd dedings, she was Idt to rdy on testimony from Tim and his witnesses. Tim
had no information to offer in the way of repayment terms or the interest rate on the aleged
loans. He did admit that he had made no payment on the loans, though he planned on paying
them "someday." At one point during his testimony, Tim made an unsolicited comment which
ghed light on his intentions for repayment as wel as the posshility that a loan agreement might
not exit. He said, "I'm not going to sign off on a piece of paper anywhere and make intentions
to make payments to her or anybody else that | can't pay back. And | can't pay back money that
| don't have."
40. Tim clamed that the loans were merely intended to provide financid assstance to
Coasta Express, a druggling entity related to West Quality, and there was documentation to
back up his dams After beng reminded that Debbie had not been provided with the
documents to which Tim had referred, he replied, "[Y]ou know, you asked me for confidentia
documents from a corporation and some of the Board memberstook offense to that."
1. At trid, Tim's expert dso tedtified that the loans were merely used to provide extra
capitd to Coastal Express. Contrary to Tim's tesimony, David Childress, chief financid
officer of West Quadlity, tedtified that Tim had, in fact, made payments on the loan. He adso
testified that payment for the loans would be charged againgt him with interest.

142.  Initsfind judgment, the trid court Stated:
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It is dfficult for a [c]hancellor to perform an in-depth study of the property

settlement  agreements which come before them [sic].  Chancdlors do not have

the gaff nor the time to gather information from the parties, andyze it, have it

reviewed by CPA's to determine its actua effect and then call the parties before

them to explain to them what they have agreed to.
43. The triad court subsequently held that the property settlement agreement wasvoid,
ruling that the issue of alimony needed to be presented anew to the chancdllor.
44. Trid court decisons regarding discovery are subject to review for abuse of discretion.
DeBlanc v. Stancil, 814 So. 2d 796, 798 (Miss. 2002). We have held that a "[husband or] wife,
in respect of [his or] her right to maintenance or aimony, [are] within the protection of Statutes
or the rue avoiding conveyances or transfers in fraud of creditors or other persons to whom
the maker is under legd liability; and this is s0 irrespective of whether the conveyance or
transfer was made before, and in anticipation of the [husband or] wifes suit for maintenance
or dimony, or pending the suit, or after a decree has been made in the [husband or] wife's
favor." Blount v. Blount, 231 Miss. 398, 413-14, 95 So. 2d 545, 552 (1957). Although in the
past, this precedent has typicaly applied in cases where the conveyance of the property in
guestion originates with one of the spouses, we find that the law is applicable in a dtuation
where the offending spouse is on the recelving end of a conveyance of property to which the
other spouse appears reasonably entitled under a maintenance or aimony agreement.

145. Courts consder a variety of factors in determining whether an advance to ashareholder

isadividend or aloan. Alterman Foods, Inc. v. United States, 505 F.2d 873, 877 n.7 (5th Cir.
1974). Thesefactorsinclude
(1) the extent to which the shareholder controls the corporation; (2) the

eanings and dividend hisory of the corporation; (3) the magnitude of the
advances, (4) whether a cdling exiged to limt the amount the corporation

20



advanced; (5) whether or not security was given for the loan; (6) whether there
was a set maurity date; (7) whether the corporation ever undertook to force
repayment; (8) whether the shareholder was in a pogtion to repay the advances;
and (9) whether there was any indication the shareholder attempted to repay the
advances.

Id. (ctaions omitted); see Estate of Sell v. Comm'r of Internal Revenue, 64 T.C.M. (CCH)
304 (1992) (dting Alterman factors); see also Crowley v. Comm'r of Internal Revenue, 962
F.2d 1077, 1079 (1st Cir. 1992) (liging smilar litany of factors to condder in determining
whether digtribution congtituted loan, rather than condructive dividend).

146. Although the Alterman factors have traditionally been used in the context of
digributions to a shareholder in a C corporation, "with the exception of the second factor, the
factors are equdly applicable to decide whether withdrawds by a shareholder of an S
corporation are loans or didributions that must be included in gross income"  Jones v.

Comm'r of Internal Revenue, 74 T.C.M. (CCH) 473 (1997) (footnote omitted).®
147. Andyss of the dleged loan in question under the Alterman factors reveds that, in
quashing Debbie's subpoena for documents regarding West Qudity's finandd dedings, the
chancdlor made imposshle a determination of whether or not the West Quality transfer to
Tim was a loan or a digribution.  First, Tim owns 24% of West Quadlity, and the remaining

interests in the West businesses are owned by West family members. As noted above, the

second factor does not apply to West Qudity snce it is an S corporation.  Third, a

*The Tax Court explained that "[gince an S corporation's income is alocated to its
shareholders when redized by the corporation, regardless of whether it is actualy distributed
to the shareholders, the second factor under Alterman Foods, Inc. v. United States, 505 F.2d
873, 877 (5th Cir. 1974), which condders earnings and profits and dividend history, is not
genedly applicable to S corporations.” Jones v. Comm'r of Internal Revenue, 74 T.C.M.
(CCH) 473 n.12 (1997).
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$411,000.00 advance is certainly one of great magnitude. Fourth, there is no documentation
in the record indicaing whether a cdling existed to limt the amount the corporation advanced
Tim.  Ffth, there is no documentation in the record regarding whether or not security was
given for the loan; dthough the Tim's testimony indicates that security very likely was not
gven. Sixth, there is no documentation in the record as to whether there is a set maturity date
for the loan; dthough Tim's testimony indicates that no such date exists. Seventh, there is no
documentation in the record as to whether the corporation has undertaken to force repayment;
dthough the testimony of Tim and his witnesses indicates that the corporation has not done so.
Eighth, Tim's testimony indicates that he is not in a postion to pay back the loan; however, his
1999 daement of finandd condition states that his net worth is $5,123,764.00 This
evidences an ability to at least begin meking some payments on the "loan." Ninth, Tim has
admitted he has made no attempt to pay back the advances from West Quality.

148. The chancdlor abused his discretion in refusng to require disclosure of the underlying
busness documents with respect to the loan. Simply ruling that Debbie could get dl the
financid information she needed by way of depostion did not satisfy her discovery requests.
In contentious proceedings involving complex finances of such great magnitude, it is not
suffident to amply tel one party to rdy on the sdf-interested assartions of ther opponent
and his witnesses. Doing so eviscerates the aggrieved party of the ability to make a substantive
showing of its case.

149. As noted above, in ligt of the fact that the chancdlor did not decide whether the
$411,000.00 was a loan or didribution, thet issue is not before us and we decline to rule on

it. We reverse the chancdlor's decison to quash Debbi€'s subpoenas duces tecum and remand
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to the trid court with ingructions that it recondder the motion to quash and rule as to each
of the twenty-nine categories of finandd informetion, granting Debbie access to those
documents reveding finencid information (including any corporate documents relating to
digributior or sday) whict would pogtivdy or negatively affect her agreed entittement to
Tim's various forms of income. We note that Debbie is ill bound by the rules of reevance
in regard to discovery, and her requests for documentation should be evaluated by the tria
court in light of those standards.”
CONCLUSION

150. We reverse the chancdlor's decison voiding the property settlement agreement
provisons a isue and its conclusion that those provisons are unconscionable and contain
illegal escdation claussss We dso reverse the decison concluding the provisons are
anbiguous in thar entirety, findng that the agreement is unambiguous in regard to the
provisons covering the maita property, Tim's income, and Debbies access to financd
informatior regarding Tim's various forms of income, and the conflicing provisions which are
ambiguous we resolve by holding that the dimony award is periodic. We instruct the tria
court, on remand, to consder whether Tim acted in contempt of the property settlement

agreement. In examining whether Tim was in contempt of the agreement, the trid court must

"Missssippi Rue of Civil Procedure 26(b)(1) states that parties may obtain evidence
by way of discovery "regarding any matter, not privileged, which is relevant to the issues raised
by the dams or defenses of any party.” The rule aso sates that evidence is discoverable
which "appears reasonably caculated to lead to the discovery of admissble evidence” I1d. We
note in accord with the agreement that only if the financid information requested would
postivey or negatively affect Debbies agreed entittement to Tim's various forms of income
would it be cdculated to, in the words of the comment to Rule 26(b)(1), further the policy of
"favor[ing] limitations, rather than expansons, on permissible discovery.”
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consder, anong other issues. (1) whether there was a materid change in circumstances which
clearly resulted in an indbility to pay, judifying Tim's refussl to pay periodic aimony to
Debbie; (2) whether, under the property settlement agreement, Debbie was entitled to a portion
of the $411,000.00 in "loans' fromr West Qudity to Tim; (3) whether Tim breached his
obligation to Debbie under a pre-divorce death benefit agreement; and (4) whether Debbie was
entitled to atorneys fees on her contempt action and for fees she incurred on apped. Findly,
we reverse the chancdlor's decison to quash Debbie's subpoenas duces tecum and remand to
the trid court with ingructions that it reconsder the motion to quash and rule as to each of the
twenty-nine categories of finandd information, granting Debbie access to those documents
reveding finanda informatior (induding any corporate documents reaing to distributior or
sday) whicr would postivdy or negaivey affect her agreed entittement to Tim's various
forms of income.

151. REVERSED AND REMANDED.

SMITH, C.J., COBB, P.J., EASLEY, CARLSON AND DICKINSON, JJ., CONCUR.
DIAZ, GRAVES AND RANDOLPH, JJ., NOT PARTICIPATING.
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